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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

CHI ECHI, Judge: Respondent determ ned a deficiency of

$25,998 in, and an accuracy-rel ated penalty of $5,200 under
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section 6662(a)! on, petitioner’s Federal incone tax (tax) for
hi s taxabl e year 2004.

The issue remaining for decision is whether petitioner is
entitled for his taxable year 2004 to exclude from gross incone
under section 104(a)(2) $100,000 of the total of $120,000 that he
received in settlenent of several clains against his forner
enpl oyer. W hold that he is not.

FI NDI NGS OF FACT

Sonme of the facts have been stipulated by the parties and
are so found.

At the tine petitioner filed the petition, he resided in
| ndi ana.

From 2000 until 2003, Martin Marietta Materials, Inc.
(Martin Marietta), enployed petitioner at a m ne near \Weping
Wat er, Nebraska (Weeping Water m ne).

On a date in early July 2003 before July 7, petitioner’s
supervi sor Ray Fleischman (M. Fleischman) assaulted petitioner
on a job site by throwing himto the ground and pushing his face
into |linmestone powder. (W shall refer to the assault that took
place in early July 2003 as the mne assault.) Petitioner

sust ai ned sonme bruises as a result of the nmine assault. Peti -

IAIl section references are to the Internal Revenue Code in
effect for the year at issue. Al Rule references are to the Tax
Court Rules of Practice and Procedure.
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tioner reported that assault to the plant manager at the Weping
Wat er m ne.

On July 7, 2003, M. Fleischman engaged in an unsafe working
practice (M. Fleischman’s unsafe practice) while on duty at the
Weeping Water mne. Petitioner reported M. Fleischman’ s unsafe
practice to the assistant plant manager at that mne and to the
Martin Marietta ethics hotline (Martin Marietta hotline).?

On July 11, 2003, M. Fleischman appeared at petitioner’s
home, threatened him and assaulted hi m because petitioner had
reported M. Fleischman’s unsafe practice to the assistant plant
manager at the Weeping Water m ne and had called the Martin
Marietta hotline. (W shall refer to the assault that took place
on July 11, 2003, as the hone assault.) Petitioner sustained
sonme bruises and a small cut on his foot as a result of the hone
assault. Petitioner called the police to report the home as-
sault. He also reported that assault to the plant manager at the
Weeping Water mne and to the Martin Marietta hotline.

On July 23, 2003, petitioner called the Mne Safety and
Heal th Adm nistration (MSHA) to conplain about M. Fleischman’s
unsafe practice. MSHA sent an investigator to the Weping Water

mne to investigate petitioner’s conplaint. Thereafter, that

2During 2003, the Martin Marietta hotline was a conpany
service that allowed its enployees to report on an anonynous
basis to Martin Marietta' s corporate nmanagenent safety concerns
and ot her work-rel ated issues.
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i nvestigator issued a citation to Martin Marietta for a violation
of Federal m ne safety regul ati ons concerning work on electri-
cally powered equi pnent.

Because of the home assault, on July 24, 2003, petitioner
applied to the District Court of Cass County, Nebraska (Cass
County district court), for a so-called harassnent protection
order (protection order) against M. Fleischman, which that court
granted on the sane date. On July 28, 2003, the Cass County
district court granted M. Fleischnman a protection order against
petitioner.

On July 29, 2003, Martin Marietta term nated petitioner’s
enpl oynent at the Weeping Water m ne on the ground that peti-
ti oner was unable to conmmunicate with fell ow enpl oyees.

On August 23, 2003, petitioner filed a discrimnation
conplaint (petitioner’s Mne Act discrimnation conplaint)
against Martin Marietta wth MSHA under section 105(c) of the
Federal M ne Safety and Health Act of 1977 (Mne Act), Pub. L
91-173, sec. 105(c), 83 Stat. 753 (current version at 30 U S. C

sec. 815(c) (2006)).® An MsSHA investigator interviewed peti-

SPetitioner’s Mne Act discrinination conplaint is not part
of the record in this case.

Sec. 105(c) of the Mne Act, 30 U S.C sec. 815(c) (2006),
prohibits a mne operator fromfiring or discrimnating against,
inter alia, an enployed m ner who has nmade a conpl ai nt agai nst
t he enpl oyer under any provision of the Mne Act, including,
inter alia, conplaints of alleged safety violations at a covered

(continued. . .)
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tioner regarding that conplaint. During that interview peti-
tioner indicated that he was seeking from Martin Marietta rein-
statenent to the position that he had held at that conpany before
it termnated his enploynment on July 29, 2003, and all noneys and
benefits to which he would have been entitled if Martin Marietta
had not term nated his enpl oynent.

Because of petitioner’s Mne Act discrimnation conplaint,
the U S. Secretary of Labor (Secretary of Labor) filed on peti-
tioner’s behalf a discrimnation conplaint (petitioner’s FMSHRC
di scrimnation conplaint) against Martin Marietta with the
Federal M ne Safety and Health Revi ew Conm ssion (FMSHRC).* (W
shall refer collectively to petitioner’s Mne Act discrimnation
conplaint and petitioner’s FMSHRC di scrim nation conplaint as the
MSHA conpl ai nts.)

On Septenber 10, 2003, petitioner filed a so-called charge
of discrimnation against Martin Marietta with the Nebraska Equal

Qpportunity Conmm ssion (Nebraska discrimnation conplaint).® In

3(...continued)
m ne site.

“Petitioner’s FMSHRC discrimnation conplaint is not part of
the record in this case.

°I'n the Nebraska discrimnation conplaint, petitioner re-
quested that that conplaint also be filed wwth the Federal Equal
Enmpl oynent Qpportunity Comm ssion (FEEOCC). |In support of his
conplaint to the FEEOC, petitioner relied on Title VIl of the
Cvil R ghts Act of 1964, Pub. L. 88-352, tit. VII, 78 Stat. 253
(current version at 42 U S.C. secs. 2000e-2000e-17 (2006)), which
(continued. . .)
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t he Nebraska discrimnation conplaint, petitioner alleged that
Martin Marietta had discrimnated agai nst himbased on his sex
and his status as a whistleblower. Petitioner alleged that the

| egal bases for the clains asserted in the Nebraska discrim na-
tion conplaint were sections 48-1104°% and 48-1114(3)7 of the
Nebraska Fair Enpl oynent Practice Act (Nebraska FEPA)

On Decenber 1, 2003, an admnistrative |aw judge entered an
order (tenporary reinstatenent order) with respect to peti-
tioner’s FMSHRC di scrimnation conplaint. In that order, the
adm ni strative |law judge granted petitioner tenporary economc
reinstatenent to his former position at Martin Marietta, which
was to be effective as of the date of that order. The tenporary
reinstatement order provided that it would remain in effect until

the FVMSHRC resolved the clains that the Secretary of Labor

5(...continued)
addresses discrimnation in enploynent based on “race, col or,
religion, sex, or national origin”, 42 U S.C sec. 2000e-2(a)
(2006) .

6Sec. 48-1104 of the Nebraska FEPA prohibits, inter alia, an
enpl oyer fromdischarging, failing to hire, or harassing an
enpl oyee or applicant for enploynent on the basis of “race,
color, religion, sex, disability, marital status, or national
origin”. Neb. Rev. Stat. Ann. sec. 48-1104 (West 2008).

'Sec. 48-1114(3) of the Nebraska FEPA prohibits, inter alia,
an enployer fromdiscrimnating agai nst an enpl oyee for opposing
or refusing to carry out an act that is unlawful under either
Federal or State law. Neb. Rev. Stat. Ann. sec. 48-1114(3) (West
2008) .
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had asserted on petitioner’s behalf in petitioner’s FMSHRC
di scrimnation conplaint.?

On February 18, 2004, petitioner and Martin Marietta entered
into an agreenent entitled “SETTLEMENT AND GENERAL RELEASE
AGREEMENT” (settlenment agreenent) pursuant to which Martin
Marietta agreed to pay to petitioner a total of $120,000 (settle-
ment anount). The settl enent agreenent provided in pertinent
part:

This Settlenment And Ceneral Rel ease Agreenent
(“Agreenent”) is made on this 18th day of February
2004, by and between Justin Hansen and Martin Marietta
Aggregates, Martin Marietta Materials, Inc. and Martin
Marietta Corporation (collectively referred to herein
as “Martin Marietta Materials, Inc.”).

WHEREAS, Justin Hansen has filed conpl aints pend-
ing before the Federal Mne Safety and Health Revi ew
Comm ssion under 8 105(c) of the Federal M ne Safety
and Health Act * * * (collectively referred to as “MSHA
Conpl aints”); a conplaint with the Nebraska Equa
Qpportunity Comm ssion on Septenber 8, 2003, * * *
(hereinafter referred to as the “Nebraska Conplaint”);
and a grievance filed on or about August 1, 2003,
all eging violation of the collective bargai ning agree-
ment between Martin Marietta Materials, Inc. and the
I nternational Union of Operating Engi neers (hereinafter
referred to as the “Gievance”). !

8The tenporary econom c reinstatenent that the adm nistra-
tive law judge granted petitioner required Martin Marietta to pay
wages to petitioner “under the sane terns as if his enpl oynent
had not term nated on July 29, 2003". However, Martin Marietta
was not required to reenploy petitioner at the Weping Water m ne
or at any other Martin Marietta job site.

°No grievance that petitioner “filed on or about August 1,
2003” is part of the record in this case. (W shall refer to
that grievance as the union grievance.)
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WHEREAS, Martin Marietta Materials, Inc. has
deni ed and continues to deny all of the allegations and
cl ai m8 made by Justin Hansen against Martin Marietta
Materials, Inc.

WHEREAS, Justin Hansen and Martin Marietta Mater-
ials, Inc. now desire to: settle and resolve in ful
all disputes between them to provide for the wth-
drawal and dism ssal with prejudice of all conplaints
made by Justin Hansen against Martin Marietta Materi -
als, Inc., including the MSHA Conpl ai nts, the Nebraska
Compl aint, and the Gievance; and to effect the rel ease
and di scharge of all clains described in the general
rel ease contai ned herein:

NOW THEREFORE, the Parties agree as foll ows:

1. I n consideration of the covenants contai ned
herein, Martin Marietta Materials, Inc. shall pay to
Justin Hansen the total sum of One Hundred Twenty
Thousand Dol | ars ($120, 000.00). This sumis to be
apportioned as foll ows:

a. Twenty Thousand Dol | ars ($20,000) is
attributable to Justin Hansen’s clains for back wages,
and such sum shall be subject to standard w t hhol di ngs
for taxes and shall be reported on a W2 Form This
anmount shall be paid directly to Justin Hansen on or
before the Paynent Date described in subparagraph 1(c)
bel ow.

b. One Hundred Thousand Dol | ars
($100,000.00) is attributable to Justin Hansen's cl ai s
of enotional distress and his attorney’s fees, and such
sum shall be reported on a Form 1099 and shall not be
subject to wthholding. This amount shall be paid
jointly to Justin Hansen and M chael Kratville on or
before the Paynment Date described in subparagraph 1(c)
bel ow.

C. They [sic] paynents described in this
paragraph 1 shall be nade on or before the |ater of:
(1) the tenth (10) day follow ng the execution of the
Agreenent; or (2) the third (3rd) day follow ng issu-
ance of an order by Judge Bulluck dism ssing the MSHA
Compl ai nts, including the dissolution of the tenporary
reinstatenent order, and witten confirmation of the



-9 -

wi t hdrawal and di sm ssal of the Nebraska Conpl aint and
the Gievance.

2. I n consideration of the covenants contai ned
herein, Justin Hansen * * * hereby rel eases, acquits
and forever discharges Martin Marietta Materials, Inc.,
its masters, servants, principals, agents, officers,
directors, enployees, subsidiaries, parent or affili-
ated corporations and successors (collectively “Em
pl oyer”), of and fromany and all clains or causes of
action arising under the Title VII of the Cvil R ghts
Act of 1964, the Americans with Disabilities Act, the
Fai r Labor Standards Act, the Federal M ne Safety and
Heal th Act of 1977, the Nebraska Fair Enpl oynent Prac-
tice Act, and any other statute, regulation or ordi-
nance of the United States or any state (including
Nebr aska) or subdivision thereof, or the common | aw or
public policy of the United States or any state (in-
cl udi ng Nebraska) or subdivision thereof, and any and
all other clains for liability, danmages, |osses, ex-
penses, costs, and attorney fees, or pension or retire-
ment or health insurance benefits (except for vested
pensi on benefits, if any), of whatsoever nature and
whet her sounding in tort or contract or otherw se,
whi ch have arisen or mght arise fromthe facts and
ci rcunstances formng the basis of the MSHA Conpl ai nts,
t he Nebraska Conplaint, or the Gievance, or which have
arisen or may arise fromJustin Hansen’'s enpl oynent
wi th Enpl oyer or the term nation thereof.

3. In consideration of the covenants herein,
Justin Hansen agrees to waive any claimwhich he m ght
have for reinstatenment with Enployer and further agrees
that he will not hereafter apply for enploynent or
accept enploynent w th Enpl oyer.

4. Justin Hansen acknow edges and agrees that he
has consulted with his attorney in connection with the
review and execution of this Agreenent and that he has
had adequate opportunity to do so.

5. In further consideration of the aforesaid,
Justin Hansen agrees to withdraw with prejudice the
MSHA Conpl ai nts, the Nebraska Conplaint, the Gievance,
and any other related actions or charges agai nst Em
pl oyer as being fully conprom sed, settled and agreed,
and further agrees not to institute or be a party to
any future action agai nst Enployer or others in regard
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to any of the foregoing. The Parties agree to cause
Judge Bul luck to dismss the MSHA Conplaints with
prejudi ce, to cause the Nebraska Conplaint to be dis-

m ssed with prejudice, and to cause the Gievance to be
di sm ssed with prejudice.

6. The Parties acknow edge and agree that the
actions to be taken by third parties, including Judge
Bul | uck, the Nebraska Equal Opportunity Conm ssion, and
any party necessary to the dism ssal of the Gievance
(including the International Union of Operating Engi-
neers and any assigned arbitrator), as described in
this Agreenent, are indispensable prerequisites to
agreenent in this matter and are essential elenents of
this Agreenent. The Parties further agree to act in
good faith to ensure that the third parties identified
in this Agreement take the actions described in this
Agreenent. The Parties further agree that, should any
third party fail to take the actions described in this
Agreenent, this Agreement shall be considered null and
void, and the Parties shall return to the status that
exi sted between themprior to the nmaking of this Agree-
ment .

Pursuant to paragraph 1.a. of the settlenent agreenent,

to the $20,000 portion of the settlenment amount that,

according to that agreenent, was attributable to petitioner’s

“cl ai

nms for back wages” ($20,000 back wages award) | ess Feder

and State taxes withheld by Martin Marietta. Pursuant to par

graph 1.a. of the settlenent agreenent, Martin Marietta repor

on

2004, Martin Marietta paid petitioner $12,470, which was

al
a_

ted

t he $20, 000 back wages award in Form W2, WAge and Tax Statenent

(FormW2), that it issued to petitioner for his taxable year

2004.

Pursuant to paragraph 1.b. of the settlenent agreenent,

Martin Marietta sent petitioner’s attorney the $100, 000 portion
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of the settlenent anount that, according to that agreenent, was
attributable to petitioner’s “clains of enotional distress and
his attorney’s fees” ($100,000 enotional distress and | egal fees
award). On March 29, 2004, petitioner’s attorney paid to peti-
tioner a total of $67,230.03, which was equal to the $100, 000
enotional distress and | egal fees award | ess $32, 769. 97 of
attorney’s fees and costs. Pursuant to paragraph 1.b. of the
settlenent agreenent, Martin Marietta reported the $100, 000
enotional distress and |legal fees award in Form 1099- M SC,
M scel | aneous I ncone (Form 1099-M SC), that it issued to peti-
tioner for his taxable year 2004.

Petitioner tinely filed Form 1040EZ, Income Tax Return for
Single and Joint Filers Wth No Dependents, for his taxable year
2004 (2004 return). In that return, petitioner included in gross
i ncone the $20,000 back wages award that Martin Marietta reported
in FormW2 that it issued to himfor his taxable year 2004.
Petitioner did not include in gross inconme in his 2004 return the
$100, 000 enotional distress and |egal fees award that Martin
Marietta reported in Form 1099-M SC that it issued to himfor
t hat taxabl e year.

Respondent issued to petitioner a notice of deficiency for
hi s taxable year 2004 (2004 notice). |In that notice, respondent
determned, inter alia, that the $100,000 enotional distress and

| egal fees award is includible in petitioner’s gross incone.
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OPI NI ON
Petitioner has the burden of establishing that the determ -
nations in the 2004 notice are wong. See Rule 142(a); Welch v.
Hel vering, 290 U. S. 111, 115 (1933).

Section 61(a) provides the follow ng sweeping definition of

the term“gross incone”: “Except as otherw se provided in this
subtitle, gross inconme neans all inconme from whatever source
derived”. Not only is section 61(a) broad in its scope, Comm s-

sioner v. Schleier, 515 U. S. 323, 328 (1995), exclusions from

gross incone nust be narrowly construed, id.
Section 104(a)(2) provides that gross incone does not
i ncl ude:

(2) the anobunt of any damages (other than punitive
damages) received (whether by suit or agreenent and
whet her as | unp suns or as periodic paynents) on ac-
count of personal physical injuries or physical sick-
ness;

The regul ati ons under section 104(a)(2) provide in pertinent
part:
The term “damages received (whether by suit or agree-
ment)” nmeans an anount received (other than worknmen’s
conpensati on) through prosecution of a legal suit or
action based upon tort or tort type rights, or through
a settlenent agreenent entered into in lieu of such
prosecuti on.
Sec. 1.104-1(c), Incone Tax Regs.
The Suprene Court of the United States (Suprene Court)

summari zed the requirenments of section 104(a)(2) as foll ows:
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In sum the plain |anguage of § 104(a)(2), the
text of the applicable regulation, and our decision in
Bur ke establish two i ndependent requirenments that a
t axpayer nust neet before a recovery may be excl uded
under 8§ 104(a)(2). First, the taxpayer nust denon-
strate that the underlying cause of action giving rise
to the recovery is “based upon tort or tort type
rights”; and second, the taxpayer nust show that the
damages were received “on account of personal injuries
or sickness.” * * *

Conmi ssioner v. Schleier, supra at 336-337.

When the Suprene Court issued its opinion in Conm Ssioner V.

Schl eier, supra, section 104(a)(2), as in effect for the year at

issue in Schleier, required, inter alia, that, in order to be
excluded from gross inconme, an anount of damages had to be

recei ved “on account of personal injuries or sickness”. After
the Supreme Court issued its opinion in Schleier, Congress
anended (1996 anendnent) section 104(a)(2), effective for anmounts
recei ved after August 20, 1996, by adding the requirenment that,
in order to be excluded fromgross incone, any anmount received
must be on account of personal injuries that are physical or
sickness that is physical.? Snmall Business Job Protection Act

of 1996, Pub. L. 104-188, sec. 1605, 110 Stat. 1838. The 1996

10Sec. 104(a) provides that enotional distress is not to be
treated as a physical injury or physical sickness for purposes of
sec. 104(a)(2), except for damages not in excess of the anmount

paid for nmedical care attributable to enptional distress. 1In
this connection, the legislative history of the 1996 anmendnent
states: “It is intended that the termenotional distress in-
cl udes synptons (e.g., insomia, headaches, stomach di sorders)
which may result from such enotional distress.” H Conf. Rept.

104-737, at 301 n.56 (1996), 1996-3 C B. 741, 1041 n.56.
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amendnent does not ot herw se change the requirenents of section

104(a)(2) or the analysis set forth in Conm ssioner v. Schleier,

supra; it inposes an additional requirenment in order for an
anount to qualify for exclusion fromgross inconme under that
section.

Wher e damages are received pursuant to a settlenent agree-
ment, such as is the case here, the nature of the claimthat was
the actual basis for settlenment controls whether such danages are

excl udabl e under section 104(a)(2). United States v. Burke, 504

U S 229, 237 (1992). The determ nation of the nature of the

claimis factual. Robi nson v. Conmm ssioner, 102 T.C. 116, 126

(1994), affd. in part, revd. in part, and remanded on anot her

issue 70 F.3d 34 (5th Cr. 1995); Seay v. Conmm ssioner, 58 T.C

32, 37 (1972). Were there is a settlenent agreenent, that
determ nation is usually nmade by reference to it. See Knuckles

v. Comm ssioner, 349 F.2d 610, 613 (10th Cr. 1965), affg. T.C

Menp. 1964-33; Robinson v. Conm ssioner, supra at 126. If the

settl ement agreenent | acks express | anguage stating what the
anount paid pursuant to that agreenent was to settle, the intent

of the payor is critical to that determ nation. Knuckles v.

Conmi ssi oner, supra at 613; see al so Agar v. Conm ssioner, 290

F.2d 283, 284 (2d Gr. 1961), affg. per curiamT.C Meno. 1960-
21. Although the belief of the payee is relevant to that in-

quiry, the character of the settlenent paynent hinges ultimtely
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on the dom nant reason of the payor in making the paynent. Agar

v. Conm ssioner, supra at 284; Fono v. Comm ssioner, 79 T.C. 680,

696 (1982), affd. w thout published opinion 749 F.2d 37 (9th Cr
1984). \Vether the settlenent paynment is excludable from gross
i ncone under section 104(a)(2) depends on the nature and the
character of the claimasserted, and not upon the validity of

that claim See Bent v. Comm ssioner, 87 T.C 236, 244 (1986),

affd. 835 F.2d 67 (3d Gr. 1987); dynn v. Conm ssioner, 76 T.C

116, 119 (1981), affd. w thout published opinion 676 F.2d 682

(1st Cr. 1982); Seay v. Conm ssioner, supra at 37.

It is petitioner’s position that it was the intention of the
parties to the settlenment agreenent that the $20, 000 back wages
award was to be included, but that the $100, 000 enotional dis-
tress and | egal fees award was not to be included, in peti-
tioner’s gross incone. In support of that position, petitioner
poi nts out that he sustained sone bruises as a result of the mne
assault and the hone assault by M. Fleischnman and contends that
the only clainms of petitioner remaining to be settled at the tine
the parties executed the settlenent agreenent were his clains
relating to those bruises.

The settl enent agreenent rejects petitioner’s position. The
settl enment agreenent expressly provided that petitioner and
Martin Marietta entered into that agreement in order to resolve

the clains that petitioner asserted against that conpany in the
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MSHA conpl ai nts, the Nebraska di scrimnation conplaint, and the
uni on grievance.! Although petitioner had sustai ned sone
bruises as a result of the m ne assault and the hone assault by
M. Fleischman, none of the clains that petitioner asserted in
t hose conplaints and that grievance and that are disclosed by the
record in this case was for damages on account of those bruises
or any other alleged personal physical injuries or physical
si ckness.

Paragraph 1 of the settlenent agreenent provided that, in
consi deration of the covenants set forth in that agreenent,
Martin Marietta was to pay petitioner a total of $120, 000 that
was to be apportioned as follows: $20,000 was attributable to
petitioner’s “clains for back wages” and $100, 000 was attri but -
able to his “clains of enotional distress and his attorney’s
fees”. Paragraph 1.a. of the settlenment agreenent providing for
t he $20, 000 back wages award required Martin Marietta to report

that $20,000 in Form W2 issued to petitioner, which it did.

1The settl enent agreenent identified the MSHA conpl aints,
t he Nebraska discrimnation conplaint, and the union grievance as
the only conplaints and grievance that petitioner filed agai nst
Martin Marietta. The settlenment agreenent also stated that the
parties desired to provide for the dismssal of “all conplaints
made by Justin Hansen against Martin Marietta Materials, Inc.,
includi ng the MSHA Conpl ai nts, the Nebraska Conpl aint, and the
Gievance”. (Enphasis added.) W believe that the parties to the
settl ement agreenent used the word “including” out of an abun-
dance of caution. There is no evidence in the record establish-
ing that petitioner filed any other conplaints or grievances
against Martin Marietta. See infra note 13.
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Paragraph 1.b. of the settlenment agreenent providing for the
$100, 000 enotional distress and | egal fees award required Martin
Marietta to report that $100,000 in Form 1099 issued to peti -
tioner, which it did.?*?

Paragraph 2 of the settlenent agreenent provided that, in
consideration of, inter alia, the $120,000 settlenment anount that
Martin Marietta agreed in paragraph 1 of that agreenent to pay to
petitioner, petitioner was to release Martin Marietta from al
clains that fornmed the basis of the MSHA conplaints, the Nebraska

di scrimnation conplaint, and the union grievance.

12The Court takes judicial notice of the instructions for
Form 1099-M SC, the type of Form 1099 which Martin Marietta
issued to petitioner for his taxable year 2004 and in which that
conpany reported as inconme the $100, 000 enotional distress and
| egal fees award. Those instructions state, inter alia, that the
followwng itens are to be reported in that formas “Qther in-

cone”: “Generally, * * * any damages for nonphysical injuries or
si ckness, and any ot her taxable danages.” Those instructions
further state in pertinent part: “Generally, report all conpen-

satory damages for nonphysical injuries or sickness, such as
enpl oynent discrimnation or defamation.”

Bparagraph 2 of the settlenment agreenent further provided
that petitioner was to release Martin Marietta fromany clai ns
arising under the Americans with Disabilities Act (ADA) and the
Fair Labor Standards Act (FLSA) as well as “any and all other
clainms for liability * * * which have arisen or mght arise from
the facts and circunstances form ng the basis” of the NMSHA
conpl aints, the Nebraska discrimnation conplaint, or the union
grievance. There is no evidence in the record establishing that
petitioner asserted any clains against Martin Marietta under
either the ADA or the FLSA. See supra note 11. Wth respect to
the provision releasing Martin Marietta from“any and all other
clainms”, that provision appears to be boilerplate | anguage, to
whi ch we do not attribute any significance. See Ndirika v.

Comm ssioner, T.C Meno. 2004-250.
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Paragraphs 5 and 6 of the settlenent agreenent (1) required
as “indispensable prerequisites” to the settlenent agreenent that
petitioner and Martin Marietta cause the MSHA conpl aints, the
Nebraska di scrim nation conplaint, and the union grievance to be
dism ssed with prejudice and (2) provided that that agreenent was
to be null and void if those conplaints and that grievance were
not dism ssed with prejudice.

On the record before us, we find that the intention of the
parties to the settlenent agreenent as reflected by the express
terns of that agreement was that the $100, 000 enotional distress
and | egal fees award that petitioner received fromMartin
Marietta was to be included in his gross incone. It is not clear
why the parties to the settlenment agreenent characterized that
$100, 000 anmount as attributable to petitioner’s “clains of
enotional distress” and attorney’s fees. But they did. Wat is
clear fromthe settlenent agreenment is that petitioner did not
recei ve any portion of the $100,000 enotional distress and | egal
fees award on account of personal physical injuries or physical

si ckness. 14

14As di scussed supra note 10, sec. 104(a) provides that
enotional distress is not to be treated as a physical injury or
physi cal sickness for purposes of sec. 104(a)(2), except for
damages not in excess of the anmount paid for nedical care
attributable to enotional distress. Petitioner does not contend
t hat he sought nedical treatnent or paid for nedical care
attributable to any enotional distress that he clains to have
suffered as a result of Martin Marietta s actions.
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On the record before us, we find that petitioner has failed
to carry his burden of establishing that he received the $100, 000
enotional distress and | egal fees award from Martin Marietta on
account of personal physical injuries or physical sickness.® n
that record, we further find that that $100,000 award is not
excl udabl e under section 104(a)(2) frompetitioner’s gross incone
for his taxable year 2004.15

We have considered all of the contentions and argunments of
petitioner that are not discussed herein, and we find themto be
wi thout nerit, irrelevant, and/or noot.

To reflect the foregoing and the parties’ concessions,

Deci sion will be entered

for respondent as to the defi-

ciency and for petitioner as to

the penalty under section 6662(a).

SAssum ng arguendo that petitioner had established that he
received a portion of the $100, 000 enotional distress and |egal
fees award on account of personal physical injuries or physical
si ckness, on the record before us, we would find that petitioner
has failed to establish the portion of that award that he
recei ved on account of any such personal physical injuries or
physi cal sickness.

®\WW¢ presune that the parties are in agreenent regarding the
treatnment of the attorney’s fees paid out of the settlenent
anount to petitioner’s attorney, which they did not address at
trial and do not address on brief. See Conm ssioner v. Banks,
543 U. S. 426 (2005).




